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Osborne Clarke is the business name for an international legal practice and its associated businesses. Full details here: osborneclarke.com/verein *Services in India are provided by a relationship firm

2,220 26

About Osborne Clarke

270+

partners

725+

business

support

925+

lawyers

Europe
Belgium: Brussels
France: Paris
Germany: Berlin, Cologne, Hamburg, Munich
Italy: Busto Arsizio, Milan, Rome
The Netherlands: Amsterdam
Poland: Warsaw
Spain: Barcelona, Madrid, Zaragoza
Sweden: Stockholm
UK: Bristol, London, Reading

Asia

China: Shanghai

India*: Bangalore, Mumbai, New Delhi

Singapore

USA
New York, San Francisco, Silicon Valley

international 
locations*

employees and 
counting
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About Osborne Clarke and Venture Capital

                          
                    

                ★★★★★ 

✓ Recognised as leading Venture Capital Law Firm 

✓ 100 – 120 Venture Capital financing rounds per year

✓ Specialised teams in Cologne and Berlin as well as in Munich and Hamburg
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About Osborne Clarke and Venture Capital

http://www.high-tech-gruenderfonds.de/
http://www.ca-privateequity.com/fr
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About Osborne Clarke and Venture Capital

https://www.google.de/url?sa=i&rct=j&q=&esrc=s&source=imgres&cd=&cad=rja&uact=8&ved=0ahUKEwjXjOrUntzYAhVB-6QKHb_-BY8QjRwIBw&url=https://de.wikipedia.org/wiki/Deutsche_Bahn&psig=AOvVaw0zPckYXtBFaNojx8OQiT_0&ust=1516183726316209
https://de.wikipedia.org/wiki/Datei:Unternehmensgruppe_Tengelmann_logo.svg
http://www.nrwbank.de/de/
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Pre-Funding Considerations#2
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The best funding is revenue

Pre-Funding Considerations
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• Typically granted as a loan (e.g. bank 

financing).

• There is usually a fixed term and a fixed deposit 

claim (repayment claim + interest)

• Usually only granted against collateral 

(guarantee, etc.)

Pre-Funding Considerations

• Liable assets of the company that are exposed 

to the risk of total loss and serve to protect the 

company's existence and creditors.

• Consists of: Share capital, capital reserves, 

hidden reserves, etc.

• Equity = financing foundation without which it is 

not possible to raise outside capital.

Debt or Equity?

Debt Equity
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Anticipate your

set up

The Set Up

GbR, OHG, KG, 

AG, etc.

OtherGmbH / UG
Share splits and 

allocation

Personal Investment 

Vehicles

CompanyPersonal

Set Up

GmbH / UG
Shareholder 

Agreement
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Personal Investment Vehicles

Unicorn Venture 

GmbH

B Investment UG 

(haftungsbe-

schränkt)

Person A

Person B
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VC Financing Instrument Overview#3
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VC - Financing Instrument Overview

„Th  b s  f  d  g 

 s   v    “

Financing Options

Other

Crowdfunding 

Venture Debt

Equity Financing
Classic VC Investment / 

Media (Services) for Equity

Joint Founding
Company Builder / Family and 

Friends

Convertible Loan / SAFE Early Stage / Bridge Loans
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VC - Financing Instruments

Early Stage Growth Stage Later Stage

Pre-Seed Seed / Series A Series B

Subsidies (Exist)

Business Angels

Incubators

Accelerators

(Convertibles)

VC-Fonds 

CVC

Private Equity

VC
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Convertible Loan

• Different Types of Investors

• Financial vs. strategic

• Public vs. private

• Crowdfunding

• Different Preferences of VC Investors

• Growth vs. profits

• Stage of Start-up / Financing Purpose

• Early stage

• Growth stage

• Later stage

• Bridge financing

• Market situation

• Liquidity

• Exits – buyer vs. seller market

• Trending industry sectors 
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Convertible Loan // 

SAFE#4
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Convertible Loan // SAFE

• Loan amount // Purchase amount

• Interest bearing 1,5 - 8% (SAFE: Bonus amount)

• CLA: (potential) repayment // SAFE: no repayment

• Conversion provisions:

• Trigger Events

‒ Financing round (qualified)

‒ Exit 

‒ Maturity

• Right to convert vs. Obligation to convert

• Discounts

• Floors / Caps

• Repayment provisions

• CLA: Subordinated
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Convertible Loan // SAFE
Convertible Loan (SAFE) vs. Equity (Founder Perspective)

✓ No valuation necessary

✓ No immediate dilution

✓ No equity participation

✓ Time limitation

✓ Low costs

✓ Quick implementation

✓ Variability

✓ High interest rates
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Equity Financing Process#5
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Typical Investment Process 

How much? Who? Pitchdeck Valuation

Preparation of 
Company

Approaching
Investor

NDATerm Sheet

Due 
Diligence

Deal 
Documents

Signing Closing
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Non-Disclosure Agreement
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Non-Disclosure Agreement (NDA)

Purpose

• Protect confidential information

Essential contents

• Definition: What is „confidential information“?

• Exceptions?

• Contractual penalty?

• No liability for correctness and completeness of information?

• Trade Secrets Act and current Patent applications
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Term Sheet
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• Non-binding declaration of interest

• Scope: short (= quick negotiation, quick entering into main contract

negotiations) vs. long (= recognising incompatabilities, determine key

terms)?

• Key aspects of main documents should be determined to avoid

conflicts and detrimental negotiation situation

• Focus: Valuation, share participation, main provisions

• Negotiate confidently - don't be afraid of the investor

• Also serves to check the “f  ” with the investor

• „Power of the pen“: Creating the first draft of the documentation has 

a psychological effect and changes would then have to be negotiated 

in principle

• Think about future financing rounds

Term Sheet



25

osborneclarke.com 

Valuation
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• Pre-money valuation / Post-money valuation

• What share capital is the valuation referencing:

• “F   y D     d” Sh           , wh  ’s   c  d d?

• CLAs // SAFEs? 

• VESOP 

Cap Table should be finalized, ideally on term sheet 

stage

Valuation
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• Szenario:

• 2 Founders, each 50% shareholding, 

• Share capital 25.000,00 Euro

• Investment: 1m Euro, Valuation (pre-money) 5m Euro

• VESOP: 3.000 virtual shares

• Tbd: Who carries burden of VESOP (Everyone pro rata vs. 

Founders only)

• Share capital: Non-d     d 25.000 € vs. F   y-D     d 28.000 €

• Sh       c  200€  vs. 178,57 €

Example: VESOP (1)
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Example: VESOP (2)



29

osborneclarke.com 

• Same as before (without VESOP) 

•  LA 100.000 €, D sco    20%

• I v s o  sho  d   c  v  16.67%  os   o  d (1m€ 

Investment at 5m Euro pre money valuation)

• According to CLA, 20% discount applies to final 

round price

• Conversion pre or post round?

Example: CLA (1)



30

osborneclarke.com 

Example: CLA (2)
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Due Diligence
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Due Diligence

Financial

Tax

Business 

Techno-

logical

Commercial 

(market and

industry)

Legal

(No 

liabilities, 

freedom to 

operate)

Due 

Diligence
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Contract Overview#6
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Contract Overview

Articles of Association Investment Agreement Shareholders Agreement

Rules of Procedure / Mgmt Rules of Procedure / Adv Brd VESOP

MD Service Agreement(s) Disclosures Annexes/Exhibits
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Investment Agreement
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Investment 

Agreement

Investment Agreement

Liability

Limitations

BusinessTitleInvestment
Valuation / Capital 

Increase

Representations 

and Warranties

Technical 

Implementation

Investment Agreement

Cash / 

Conversion / 

Secondary

Milestones /

Tranches
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Shareholder Agreement
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Balancing Interests 

Shareholder-

Agreement

Investor
• High financial risk

• Minority shareholding

• Limited influence on 

management 

(Build-to-Sell)

Founder
• Business-idea

• Majority shareholder

• Management

• Limited funds

• (Build-to-Last / Build-

to-Sell)
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Balancing Interests 
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A high valuation may 

come with a price

Valuation

Share Transfer 

Restrictions

Tag Along

IPO Provision

Anti Dilution

(„P y  o P  y“)

Drag Along

Liquidation 

Preference

Valuation
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Berliner Tirad

1x

Non-participating

No Interest

• LIFO (Last in first out)   Investor receives its investment 

firsts

• Purpose: Investment protection

• Berlin Triad

• Return Multiples / Interst

• Priorities / Seniors 

• Participating / Non-participating

• Caps

• Dividend preference

Liquidationpreference
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Anti-Dilution / Dilution Protection

• P o    s     s o s  g   s        o       s  of „Dow -Ro   “

• „Good“ vs. „B d“ d     o 

• Full Ratchet vs. Weighted Average

• Broad based vs. Narrow based

• Pay to Play

• Upheld in next round?
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Shareholding

• Share transfer restrictions („Vinkulierung“)

• Lock-Up

• Right of first refusal („Rofr“) / R gh  of first offer („Rofo“)

• Tag Along

• Drag Along

• Put Option
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Tag Along / Drag Along

Tag Along Drag Along

• Right of shareholders to participate

in share sale

• Shareholder may only sell if buyer is

willing to buy all shares on offer

• Who benefits from the tag along?

• What about the Lock-Up?

• Obligation of shareholders to sell

shares

• Special right of investors vs. 

Minority drag as protection

• Negotiate specific execution

periods and valuations
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Retention through

incetivation

Founder Incentive – Founder Retention

Non-Compete

Share 

Ownership/ 

Employee

Participation

Vesting

Lock-Up
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• Founders lose shares when they prematurely leave the Company

• Purpose: Founder retention

• Investors invest in founders more than in company

Investment as Goodwill for future value

• If founders do not stay to realise future value, leaving fo  d  ‘s shares need to be „  -

evaluated“

• Redistribution to founder replacement

Vesting
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Grey Leaver cases – termination without cause or reason

Vesting consideration EUR 1

• Term

• Cliff

• Vesting Event: Good Leaver or Bad Leaver?

Vesting 

Usually, obligation to transfer „un-

vested sh   s“

Usually, obligation to transfer all 

shares
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Lock-Up

• Founders are prohibited to sell shares during vesting period

• Usually combined with vesting clause

• Exception: Tag-Along (?)
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Operational Influence

Veto Rights

Information 

Rights

Advisory Board 

Member

RoP 

Management

Shareholder 

Consent / Veto 

on MD 

Operational 

Influence
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Shareholder Meeting

• Typical control rights:

• Appointment and dismissal of managing directors

• Amendments to the articles of association

• Transformation measures

• Annual financial statements

• Disposals of shares

• Business plan

• Catalogue of transactions requiring approval

• Investor veto



51

osborneclarke.com 

Advisory Board

Legal position:

• Optional advisory board can be established to advice the management

• No supervisory board in the sense of stock corporation law

• Shall establish flexible regulations

Composition

• Founder representatives

• Investor representatives 

• Independent industry experts

Duties

• The advisory board has control and veto rights on management measures (Catalogue of 

measures)

• Consultation of the management
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Management

• As a rule, the founders are managing directors; the management should also remain with them

• Joint vs. individual power of representation 

• If necessary, remove the exemption from the ban on self-contracting (at least the exemption 

from the ban on entering into legal transactions in one's own name and as a representative of 

the company)

• Conclusion of new managing director contracts if necessary
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Employee Participation#7
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Incentive in addition to remunderation

Employee Participation Overview

(Start-up)

GmbH

• Dry income?

• Holding company possible?

• Taxation as income or capital

gains?

• Individual or multiple employees?

• Notary necessary?

• Will employees become shareholders? 

• Complexity and (recuring) costs

Virtual Shares Equity

Real Shares

Hurdle

Shares

Real Shares with Defered

Taxation (§ 19a EStG)

Employees*

* and other beneficiaries

Share Options
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ESOP (Share Option)

Option to acquire shares at a certain 

exercise price at a fixed exercise date (often: 

exit)

Monetary benefit (= difference between 

market value on exercise of option and 

exercise price) is taxable salary (up to 

47.5%) 

Taxation upon exercise of the option 

(g       y      c b  ) o    o          “o   o  

     z   o ” ( .g. g      g  o /     sf    o 

holding company)

Exercise before Exit:

- Valuation uncertainty & dry income

- Lower valuation grants capital gains

Exercise at Exit:

- No valuation uncertainty&

no dry income

- Taxation as salary

VSOP

U      „vitual“ sahres.

• Contractual obliation to treat employee as

sahreholder economically in case of Exit 

• Claim for (Cash-)payment in event of Exit

(= Delta between „S   k  P  c “   d Ex   

Price)

• Qulifies as (Exit-)Bonus

• Taxation at payment (= Exit) as salary (up

to 47,5%)

Real participation

Granting of shares (personally / to holding 

company) 

• Monetary benefit (= difference between 

market value and purchase price) is 

taxable salary (up to 47.5%)

 Valuation uncertainty

• Taxation when shares are granted  

 Dry income!

• Compliance issues for the company; 

possible liability of the company for 

income tax 

• Dividends and sales proceeds are 

s bj c   o  h  “mo   favorable”   x   o  

regimes (personal: 26.4% (capital gains 

tax) or 28.5% (TEV) / holding company: 

approx. 1.6% or approx. 32% (dividends 

for shareholding <10%))

Employee Participation Overview

No dry income

T x   o     „h gh“ tax rate as

salary
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Dry Income / Hurdle Shares / § 19a EStG

Foundation Share transfer Exit

Company / Share Value 

t

Capital Gains
§ 17 EStG (Participation ≥ 1%) or

§ 20 EStG (Participation < 1%)

Income
§ 19 EStG

Monetary

advantage

Dry income / Hurdle / 

Defered Taxation
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About

Dr. Benjamin Monheim

Rechtsanwalt/Partner

T +49 (0) 221 5108 4178

M +49 (0) 160 989 65597

benjamin.monheim@osborneclarke.de

mailto:benjamin.monheim@osborneclarke.de
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Osborne Clarke is the business name for an international legal practice and its 

associated businesses. Full details here: osborneclarke.com/verein

These materials are written and provided for general information purposes 

only. They are not intended and should not be used as a substitute for taking 

legal advice. Specific legal advice should be taken before acting on any of the 

topics covered.
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